


























challenge in recent memory in which the Commission found liability after the ALJ dismissed the
matter. Moreover, regardless of the accuracy of Respondents’ observétions, these allegations
would appear to apply with equal force to the Commission sitting on an appeal from an Initial
Decision.

Second, Respondents contend that this Commissioner should be disqualified because of
his role as a Commissioner during the investigation of this case.® Respondents’ Recusal Motion
at 2, 12. Complaint is made that during that investigation this Commissioner had ex parte
contacts with both Complaint Counsel and Respondents. Again, however, no claim is made that
such contacts involved prejudgment of the law or facts in this case. Nor could such a claim be
made. Asa matter of practice, during the course of an investigation staff and the merging parties
discuss their respective positions with each Commissioner. The meeting with Respondents
mentioned in Respondents’ motion was one of those meetings, and it occurred before the
Commission decided to challenge this merger and to designate this Commissioner to preside
over the administrative proceedings. Treating such a briefing as a basis for recusal would chill
the practice, and ending the practice would not only rob Commissioners of potentially Valuablé
information in deciding whether or not to challenge a practice or transaction but would create
questions about the Commission’s evenhandedness.

Third, Respondents imply that there have been ex parte contacts with Complaint Counsel
since the issuance of the Complaint. Respondents’ Recusal Motion at 3-4. Specifically, they

contend that “since the appointment of Commissioner Rosch, the staff has acted as if it

8 See e.g., In the Matter of Chicago Bridge & Iron Company N.V., Chicago
Bridge & Iron Company, and Pitt-Des Moines, Inc., 140 F.T.C. 1152 (2005); In the matter of
R.R. Donnelley & Sons Co., et. al.,120 F.T.C. 36 (1995).
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understands how Commissioner will rule.” To support this allegation, Respondents cite
Complaint Counsel’s filings in the United States District Court for the Eastern District of
Virginia,

The administrative action on the merits of the proposed acquisition is

moving forward on a very expedited basis. Plaintiffs have proposed to

Defendants that there will be a full three week administrative trial

beginning on September 4, 2008. In addition, the Commission is

committed to resolving any appeal of the ALJ’s decision on an expedited

basis. FTC Opp’n to Motion for Scheduling Conference at 2 (May 19,

2008)
Complaint Counsel’s expectation that the administrative proceedings would move forward on “a
very expedited basis™ appear to be based on its own scheduling proposals and the Commission’s
commitment to resolve an appeal on “an expedited basis.” At most, Complaint Counsel’s
representation in its filings in the Eastern District of Virginia represent ifs position on a schedule
in these administrative proceedings. Moreover, if expectations were sufficient to establish
prejudgment respecting scheduling, the Eastern District of Virginia bench would be subject to
recusal for prejudgment because practitioners in that court doubtless expect “fast track™ pretrial
and trial processes.’

Finally, Respondents assert that the Commission’s two Administrative Law Judges are

available to preside over this matter, and they suggest that there is an appearance of impropriety

in not using them. Respondents’ Recusal Motion at 3, 9. The Commission’s ALJs undoubtedly

’ Like the Eastern District of Virginia, this Commissioner has made no secret of a
preference for expeditious pretrial and trial proceedings. That has been a constant theme in
remarks made to diverse audiences, including practitioners attending ALI-ABA’s courses in
“How To Try And Win An Antitrust Case,” practitioners attending the ABA Antitrust Section’s
Masters course, students in last year’s clinical course on litigation at the Georgetown Law
School, and Bureau of Competition staff. Thus, it is not surprising that Complaint Counsel
would expect this Commissioner to conduct pretrial and trial proceedings in this matter
expeditiously. But that does not bespeak prejudgment. Cinderella, 425 F.2d 583.
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are highly competent as judges. However, Respondents have made no showing contradicting the
Commission’s determination that this Commissioner has superior antitrust expertise and
experience in complex litigation of this sort.

In short, Respondents’ allegations are insufficient even if one were to accept the
“reasonableness” standard urged by the Respondents.

Conclusion

The Commission’s May 7 order stated that its designation of this Commissioner to act as
the administrative law judge in this matter was based on expertise and experience in complex
litigation like this. Order Designating Administrative Law Judge (May 9 ,2008) available at

http://www.ftc.gov/os/adjpro/d9326/0805090rder.pdf. There is no evidence to the contrary. As

previously stated, there is likewise no evidence of prejudgment. Nor is there any evidence of
actual impropriety or the appearance of impropriety in that designation. The motion to recuse is

therefore denied.
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